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EXECUTION COPY

MEMORANDUM OF UNDERSTANDING

By and among the TOWNSHIP OF HAMILTON (“Hamilton™), the TOWNSHIP
OF POCONO (“Pocono™), the TOWNSHIP OF STROUD and the STROUD TOWNSHIP
SEWER AUTHORITY (collectively, “Stroud”), the BOROUGH OF STROUDSRURG
(“Stroudsburg™), the TOWNSHIP OF SMITHFIELD {(“Smithfield”), the BOROUGH OF EAST
STROUDSBURG (“East Stroudsburg”), the BRODHEAD CREEK REGIONAL AUTHORITY
("BCRA”), all of Monroe County, Pennsylvania, the BRODHEAD WATERSHED
ASSOCIATION (“BWA™), a not-for-profit  corporation, and CITIZENS FOR
PENNSYLVANIA’S FUTURE (“PennFuture™), a not-for-profit corporation.

The undersigned, as duly authorized representatives of and on behalf of their
respective organizations, agree to the following terms and conditions to the implementation of a
comprehensive solution to the wastewater disposal needs of Hamilton, Pocono, Stroud and
Stroudsburg (the “Project™). :

A BCRA shall serve as a regional wastewater treatment authority serving Pocono, Stroud
and Stroudsburg as municipal bulk treatment service customers. Affected residents of
Hamilton will be served by, or on behalf of, Pocono.

1. Stroudsburg/Stroud shall convey and assign to BCRA their existing sewage
treatment plant and required common use facilities, including all required permits
and contracts (together the “STP™), within four weeks after BCRA receives a
construction (Part 2) permit for the 2.5 MGD Upgrade (hereinafter defined), or
sarlier if Stroud and Stroudsburg determine it is necessary to implement the terms
of this Memorandum of Understanding (the “Memorandum™.  This
Memorandum shall be deemed to convey a sufficient equitable interest in the STP
to enable BCRA to immediately undertake appropriate planning, design and
permitting activities as contemplated herein,

2. BCRA will own, finance, design, construct and operate the STP, including the
upgrades necessary to allow the STP to treat up to 2.5 MGD (hereinafter defined)
of wastewater (the “2.5 MGD Upgrade™) and the upgrades necessary to allow the

- STP to treat at least 4.5 MGD of wastewater (the “4.5 MGD Upgrade™), and
- accommodate not less than the effluent characteristics for Pocono described in
Exhibit A attached hereto. The maximum waste characteristics applicable to
Stroud and Stroudsburg shall be comparable to Pocono’s. BCRA will proceed,
when appropriate, to acquire additional real property to accommodate the Project,
apply for the transfer or assignment of existing permits, and expeditiously apply
for new permits and approvals required for the Project and the operation of the
STP. BCRA shall contract for all professional services necessary to implement
the Project under the milestones described below. All start up and “soff” costs




incurred by BCRA prior to obtaining permanent financing, including the cost of
acquiring additional real property to accommodate the Project, shall be
reimbursed from finds provided by Pocono, Stroud and Stroudsburg in
accordance with paragraph B3 below, payable within 30 days of the date of
periodic invoices prepared by BCRA. Each municipality shall adopt a resolution,
prior to BCRA paying any Project costs from its own funds, confirming its
obligation to reimburse BCRA for such costs.

Pocono will purchase its interest in the existing STP for the amount of
approximately $3,900,000 (44% of $8,800,000) allocable to Stroud (60%) and
Stroudsburg (40%) by assuming a portion of the debt otherwise attributable to
Stroud and Stroudsburg at the time of the 2.5 MGD Upgrade and at time of the
4.5 MGD Upgrade (the “Purchase Credits™). 50% of the Purchase Credits will be
applied by BCRA for the benefit of Stroud and Stroudsburg at the time of the 2.5
MGD Upgrade and 50% of the Purchase Credits will be applied at the time of the
4.5 MGD Upgrade.

BCRA will enter into bulk sewage treatment agreements with Pocono, Stroud,
Stroudsburg based on the formulas outlined in this Memorandum and as further
negotiated by such parties (the “Treatment Agreements™). Each municipality will
continue to own (or construct) and operate its respective sewage collection system
and set rates payable by individual users within its boundaries. Any such
municipality may elect to contract with BCRA for billing, management and
operation services regarding its collection system under separate agreement. As
to those parties executing the Treatment Agreements, the Treatment Agreements
shall supersede this Memorandum,

All design and permitting efforts undertaken to date by Pocono in connection with
its individual sewage treatment plant project will be at the sole cost and expense
of Pocono. Pocono will assume all costs associated with the design and
construction of the collection facilities necessary to serve customers in Pocono
and the designated portion of Hamilton.

Smithfield hereby consents, under the provisions of BCRA’s Articles of
Incorporation, to BCRA undertaking the Project as contemplated by this
Memorandum. Smithfield shall not be held liable in any way whatsoever for such
activities of BCRA, including Project indebtedness, in the absence of an express
guaranty or other agreement under which Smithfield becomes a future participant
in the Project facilities.




The Treatment Agreements will allocate and limit STP capacity (including hydraulic,
BOD, ammonia and phosphorus), and the operating costs and debt service payable by

BCRA.
1.

Capacity Allocation: The Treatment Agreements shall allocate and veserve
specified quantities of hydraulic capacity for the exclusive use of each identified
municipality and their customers as follows:

a. Existing STP (2.0 MGD Total Available)

Pocono 0.50 MGD
Stroud 0.80 MGD
Stroudsburg  0.70 MGD

b. Following the 2.5 MGD Upgrade

Pocono/Familton 1.00 MGD
Stroud 0.80 MGD
Stroudsburg 0.70 MGD

c. Following the 4.5 MGD Upgrade

Pocono/Hamilton 200 MGD
Stroud 1.50 MGD
Stroudsburg 1.00 MGD

“For all purposes of this Memorandum, and the Treatment Agreements, MGD shall

mean millions of gallons per day, calculated as total annual flow divided by 365.
Operation and Routine Maintenance Costs (“O&M™)

a Budgeted O&M will be submitted by BCRA to the municipal customers
by November 1 of each year with the estimated O&M cost allocation
payable by each municipality to include in their respective budgets and
rate structure (BCRA could serve as the billing agent for collecting bills in
the name of 2 municipality).

b, Total flow would be metered at the outflow point and the flow by each
municipality would be metered separately.

c. O&M would be allocated based on each municipality’s annual percentage
of the total flow.

d. There would be penalties for excessive flow (hydraulic and strength above

that contemplated by Exhibit A).
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3.

Debt Service

a.

Upon execution of the Treatment Agreements, BCRA will borrow funds
for the nitial design and other soft costs for the Project, the construction
of the 2.5 MGD Upgrade, the construction of the 4.5 MGD Upgrade, and
to acquire additional rea! property necessary to accommodate the Project.
Such financings shall include all associated issuance costs and capitalized
interest on each financing through the date projected to occur when the
initial Pocono customers can be served and revenues collected following
campletion of the 2.5 MGD Upgrade. '

The allocation of the principal amount of (and associated interest on) total
BCRA Project debt at the time of construction of the 2.5 MGD Upgrade
(inclusive of the debt allocated for design described above) shall be
allocated and paid as follows (reduced by 50% of the Purchase Credits):

Pocono/Hamilton 44.45%
Stroud 33.33%
Stroudsburg 22.22%.

The allocation of the principal amount of (and associated interest on) total
BCRA. Project debt at the time of construction of the 4.5 MGD Upgrade
(inclusive of the debt allocated for design and the 2.5 MGD Upgrade
described above), shall be allocated and paid by each municipality in
accordance with the following methodology:

Pocono/Hamiiton: The sum of (1) the principal amount of BCRA
debt previously allocated to Pocono/Hamilton in commection with
the Project, including the debt assumed by Pocono in connection
with the Purchase Credits, plus (2) 44.45% of additional Project
debt up to $32,000,000, plus (3} 44.45% of additional Project debt
in excess of $35,000,000.

Stroud: The sum of (1) the principal amount of BCRA debt
previously allocated to Stroud in connection with the Project, net
of the deduction for one-half of the Purchase Credits, plus (2)
33.33% of additional Project debt up to $32,000,000, (minus the
remaining one-half of the Purchase Credits), plus (3) 59% of
additional Project debt between $32,000,000 and $35,000,000, plus
{4) 33.33% of the principal amount of Project debt in excess of
$35,000,000.

Stroudsburg: The sum of (1) the principal amount of BCRA debt

previously allocated to Stroudsburg in connection with the Project,
net of the deduction for one-half of the Purchase Credits, plus (2)

b




C.

=]

h.

22.22% of additional Project debt up to $32,000,000, (minus the
remaining one-half of the Purchase Credits), plus (3) 41% of
additional Project debt between $32,000,000 and $35,000,000, plus

(4) 22.22% of the principal amount of Project debt in excess of
$35,000,000.

BCRA Debt Service on any future STP projects (after completion of the
4.5 MGD Upgrade) would be paid by the recipient of the additional
capacity resulting from the project, or if no new capacity, based on the
percentage of total capacity allocated to each mumicipality at that time.

The municipalities shall guaranty BCRA debt incurred in connection with
the Project in the same percentages as their allocation of debt service
principal at each stage described above {net of the Purchase Credits).

A municipality would have the option to tender cash (from an individual
borrowing or grant) in lieu of an allocation and payment of a like principal
amount of BCRA debt,

Outstanding debt of Stroud would not be assumed by BCRA and remain
the obligation of Stroud.

BCRA would be added as a beneficiary in the application for gaming
(grant) funds previously submitted by Pocono in relation to its individual
sewer system project and pending before Monroe County. Pocono would
receive the first $10,000,000 of such funds distributed by Monroe County
and all funds distributed in excess of such amount will be transferred to
BCRA to be applied to this Project to pay or retire debt previously
allocated or reduce debt previously allocated in the proportions described
above (but not reduce the amount or application of the Purchase Credits).
BCRA would be encouraged to seek additional grant and subsidized loan
funding for the Project, for which it would apply in its own name.

The parties will cooperate and take all reasonable action (or refrain from any
interference) required to expedite the multiple phases of the Project.

1.

BWA, PennFuture, East Stroudsburg, Stroud and Stroudsburg will not appeal
Pocono’s permit to construct the “dry sewer” project (which does not inciude
construction of a Pocono owned sewage treatment plant) or other permits or

approvals required to construct the balance of Pocono’s sewage collection and
transmission system,

Pocono shall construct a force main substantially along the route described in the
attached Exhibit B to the STP. Any changes to such route shall be in Iocations
that, in the reasonable judgment of Pocono, will minimize environmental
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incursion. Stroud and Strondsburg will grant permission to Pocono to construct
such force main in non-state roads to the STP, and will consent to, and cooperate
in, the exercise of eminent domain by Pocono to acquire necessary property
interests to comstruct such force main. Restrictions and conditions for road
openings and construction placed upon Pocono by Stroud and Stroudsburg shall
be no greater than that which has historically been placed on private developers
and other private persons seeking to undertake comparable activities.

BCRA, Pocono, Hamilton, Stroud and Stroudsburg will proceed expeditiously to
comply with all planning and permitting requirements with the express goal of
achieving the following major milestones:

a. Engagement of design consultant: 30 days from Memorandum execution
b. Treatment Agreement(s) executed: 60 days from Memorandum execution
c. Act 537 Planning Adopted by Municipalities: December, 2008

d. Substantial completion of the Pocono conveyance system (and commence
treatment of Sanofi and Great Wolf wastewater): June, 2011

e. Substantial completion of the 2.5 MGD Upgrade: November, 2011
f Substantial completion of the 4.5 MGD Upgrade: November, 2012

Pocono will not file any further applications for approval of a separate wastewater
treatment plant so long as the Project is proceeding expeditiously, in view of the
major milestones stated in paragraph C3. If Pocono determines that the Project is
not proceeding expeditiously, Pocono shall provide all parties hereto written
notice of such determination and allow a period of at least 60 days for discussion
among the parties prior to filing any application for permits to construct its own
sewage treatment plant. In the event that Pocono files an application for any
permit o construct its own treatment plant, the remaining parties hereto shall be
free to oppose or appeal such permit. In such event, Pocono shall pay or
reimburse BCRA for its allocable share of all Project costs paid through the date
Pocono provides written notice to BCRA that it intends to file an application to
construct its own treatment plant.

The appeals filed by or within the control of Pocono, BWA, East Stroudsburg,
Stroud and Stroudsburg to Pocono’s NPDES Permit will be held in abeyance
while the Project is proceeding expeditiously, as described in paragraph C4
above. BWA, Stroud, Stroudsburg, East Stroudsburg and Pocono will jointly file
a motion to stay such appeals (subject to paragraph C4 above), or to resolve or
withdraw them by consent of all parties. Such parties may request a conference
call with the judge assigned to the appeals to ensure that the intention of this
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10.

11,

Memorandum is understood. If allowed by the judge, BCRA shall be invited to
participate in any such conference call.

Upon issuance of a DRBC docket approval and a NPDES permit for the 4.5 MGD
Upgrade, Pocone shall relinquish its DRBC docket approval and NPDES permnit
authorizing discharge of treated wastewater to Brodhead Creek.

BWA, its undersigned officers and directors (individually as well as on behalf of
BWA), East Stroudsburg and PennFuture will not oppose any application or
appeal any approval or permit for the 2.5 MGD Upgrade or the 4.5 MGD
Upgrade, nor advise or support any other person opposing any application or
appealing any approval or permit for the 2.5 MGD Upgrade or the 4.5 MGD
Upgrade (including but not limited to sewage planning approvals, wastewater
discharge authorizations and construction approvals for such projects).

BCRA shall providle BWA, East Stroudsburg and PennFuture reasonable
opportunity to review and comment on (but not oppose ouiright) all application
submittals relating to the 2.5 MGD Upgrade and the 4.5 MGD Upgrade prior to
submission to the regulatory agencies. BWA, East Strondsburg and PennFuture

agree to return comments at least 20 days prior fo submission to the regulatory
agencies.

Pocono shall provide BWA, East Stroudsburg and PennFuture reasonable
opportunity to review and comment on (but not oppose outright) all application
submittals relating to its sewage collection system prior to submission to the
regulatory agencies. BCRA also shall be included in such review in order to
evaluate potential impacts at the STP. BWA, East Stroudsburg and PennFuture

agree to return comments at least 20 days prior to submission to the regulatory
agencies.

Stroud, Stroudsburg, Pocono and Hamilton shall provide to one another and to
BWA, East Stroudsburg and PennFuture reasonable opportunity to review and
comment on (but not oppose outright) all sewage planning submittals relating fo
the Project prior to submission to the regulatory agencies. BWA, East
Stroudsburg and PennFuture agree to return comments at least 20 days prior to
submission to the regulatory agencies. Representatives of Stroud, Stroudsburg,
Pocono, Hamilton, BCRA, BWA, East Stroudsburg and PennFuture shall
participate in a meeting to take place 30 days after the execution of this
Memorandum, to discuss planning efforts to date and voice any concerms.

The parties understand and agreé that BWA may continue to advocate for
decentralized wastewater management, and to submit data relevant to water use
determinations, consistent with the terms and spirit of this Memorandum.
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14.

15.

The parties shall issue a joint press release within one week of the execution of
this Mermorandum acknowledging the cooperation of all parties in agreeing to a
comprehensive solution to the wastewater needs of Hamilton, Pocong, Stroud and
Stroudsburg,

The parties understand that Sanofi Pasteur Inc. intends to seek planning and other
regulatory approval to increase its discharge to Swiftwater Creek, pending
implementation of the Project and availability of the proposed collection and
treatment services. The parties to a separate Agreement attached as Exhibit C will
not oppose any application or appeal any approval or permit authorizing the
increased discharge by Sanofi Pasteur, nor advise or support any other person
opposing any such application or appealing any such approval or permit, except
as provided in such Agreement attached as Exhibit C.

The BCRA’s participation in the STP project is contingent upon unanimous
consent of the project by its incorporating municipalities. Pocono, Stroud and
Stroudsburg shall make funds available to BCRA which it can draw as needed to
pay startup and soft costs. Pocono, Stroud and Stroudsburg acknowledge that
BCRA’s ability to fund the Project is contingent upon the strength of each
municipality’s DCED approved municipal guarantee, and that BCRA will use its
“best commercially reasonable efforts” to fund same.

The duties and obligations of BCRA to proceed with the Project shall be
conditioned upon its execution of an appropriate intermunicipal agreement with
Pocono, Stroud and Stroudsburg, '




ACCEPTANCES:

ATTEST:

TOWNSHIP OF HAMILTON,
Monroe County, Pennsylvania

b Qo o 52 (D

L (Agéigiaﬁt) Secretary
(SEAL)

ATTEST:

Chairman of the Board
of Supervisors

Date of Signature:

TOWNSHIP OF POCONO,
Monroe County, Pennsylvania

By:

(Assistant) Secretary

(SEAL)

ATTEST:

" (Vice) Chairman ofthe Board
of Supervisors

Date of Signature:.

TOWNSHIP OF STROUD,
Monroe County, Pennsylvania

(Assistant) Secretéry

(SEAL)

By
(Vice) Chairman of the Board
of Supervisors

Date of Signature:,




ACCEPTANCES:

ATTEST: TOWNSHIP OF HAMILTON,
Monroe County, Pennsylvania

7 By:
(Assistant) Secretary ' : {Vice) Chairman of the Board
of Supervisors
(SEAL) Date of Signature:
ATTEST: TOWNSHIP OF POCONO,

Monroe County, Pennsylvania

7 M by A Qoo Eltyas’

V'© (Assistant) Secretary ¥icey Chirman of the Board
- ' of Supervisors
(SEAL) -~ Date of Signature: 7° 2 O5
ATTEST: TOWNSHIP OF STROUD,

Monroe County, Pennsylvania

By:

(Assistant) Secretary (Vice) Chairman of the Board
of Supervisors

(SEAL) Date of Signature:




ACCEPTANCES:

ATTEST: TOWNSHIP OF HAMILTON,
Monroe County, Pennsylvania
By:
(Assistant) Secretary (Vice) Chairman of the Board
of Supervisors
(SEAL) Date of Signature;
ATTEST: TOWNSHIP OF POCONQ,
Momroe County, Pennsylvania
By:
{Assistant) Secretary (Vice) Chairman of the Board
of Supervisors
(SEAL) Date of Signature:
ATTEST: TOWNSHIP OF STROUD,

Morroe County, Pennsylvania

By:

 &¥icE) Chairman of the Board
of Supervisors

10/ 2//08

Date of Signature:




ATTEST:

A 7

STROUD TOWNSHIP SEWER
AUTHORITY

By: % i %%A

[Assistant) Secretary (¥ce) Chairman
(SEAL) Date of Signatwre:__ 2 — 22
ATTEST: BOROUGH OF STROUDSBURG,
Monroe County, Pennsylvania
By:
(Assistant) Secretary {Vice) President of Council
(SEAL) Date of Signature:
ATTEST: TOWNSHIP OF SMITHFIELD,
Momnroe County, Pennsylvania
By .
(Assistant) Secretary {Vice) Chairman of the Board
of Supervisors
(SEAL) Date of Signature;
ATTEST: BOROUGH OF EAST STROUDSBURG,
Monroe County, Pennsyivania
By:
(Assistant) Secretary {Vice) President of Council
(SEAL) Date of Signature;




ATTEST:

STROUD TOWNSHIP SEWER
AUTHORITY

By:

(Assistant) Secretary

(SEAL)

‘ATTEST:

CsEATy

(Vice) Chairman

Date of Signature:

BOROUGH OF STROUDSBURG,
Monroe County, Pennsylvania

By:

A4ee) President of Council

Date of Signature: ‘ 4 . Z(Z "’ﬁf
ATTEST: TOWNSHIP OF SMITHFIELD,
Monroe County, Pennsylvania
By: —
(Assistant) Secrstary {Vice) Chairman of the Board
of Supervisors
(SEAL) Date of Signature;
ATTEST: BOROUGH OF EAST STROUDSBURG,
Monroe County, Pennsylvania
By:
(Assistant) Secretary (Vice) President of Council
(SEAL) - Date of Signature:




ATTEST:

STROUD TOWNSHIP SEWER
AUTHORITY

By:

(Assistant) Secretary

{SEAL)

ATTEST:

(Vice) Chairman

Date of Signature:

BOROUGH OF STROUDSBURG,
Monroe County, Pennsylvania

By:

{Assistant) Secretary

(SEAL)

~, ATTEST:

{Vice) President of Couneil

Date of Signature:

TOWNSHIP OF SMITHFIELD,
Monros County, Pennsylvania

/éshistan®) Secretary Chamnan of the Boa:d
of Supemsors
(SEAL) Date of Signature; , O i / Og
ATTEST: BOROUGH OF EAST STROUDSBURG,
Monroe County, Pennsylvania
By:
{Assistant) Secretary (Vice) President of Couneil
(SEAL) Date of Signature:




ATTEST: STROUD TOWNSHIP SEWER
AUTHORITY
_ By:
{(Assistant) Secretary {Vice) Chairman
(SEAL) Date of Signature:
ATTEST: BOROUGH OF STROUDSBURG,
Monroe County, Pennsylvania
By:
(Assistant) Secretary (Vice) President of Council
(SEAL) Date of Signature:
ATTEST: TOWNSHIP OF SMITHFIELD,
Mornroe County, Pennsylvania
By:
(Assistant) Secretary (Vice) Chairman of the Board
: of Supervisors
(SEAL) Date of Signature:
ATTEST: BOROUGH OF EAST STROUDSBURG,
Monroe County, Pennsylvania
Amﬂ ’\(P M‘“ By: (}%ﬂu \i &%M,o
\/ - = Secretary / 25 Pﬁ@);ider_lt of Council
(SEAL) S 1, 2008

Date of Signature:




ATTEST:

BRODHEAD CREEK REGIONAL
AUTHORITY

By: .‘ . |
" (Viee) Chairman \J
. (SBAL) Date of Signature: f%/f?/ d
ATTEST: BRODHEAD WATERSHED
ASSOCIATION (and individually)
Bw: _
Title: Dr. Jerilynn Jewett-Smith, President
(SEAL) Date of Signature:
Date of Signature:
Frank Herting, Vice President
Date of Signatwre: _ .
Edie Stevens, Treasurer
Date of Signature: _
Theresa Merli, Direcior
Date of Signature:

Don Baylbr, Director




ATTEST: BRODHEAD CREEK REGIONAL

AUTHORITY
By:
(Assistant) Secretary {Vice) Chairman
(SEAL) Date of Signature:
COMMONWEALTH OF PENNSYLVANIA
ATTEST:Mstole ;2‘:35& Notary Putiic BRODHEAD WATERSHED
My Commission Exp?rg?:ng;? Z?'wzm 1 ASSOCIATION (and mdmdually)

Member, Pennsylvania Association of Notaries
Title: NM \{)\/ b\ .,
| &

(SEAL) Date of Signature: q b, 22 , 200 <

Date of Signature:%iu_g_’z_uz_ip 5 MQ HJ«‘Q
“Frank Herting, Vice Presideg‘!

Date of Signature:__ (b 23 2o ¢ z_ﬂ_/ S ¥t troa

Edie Stevens, Treasurer

Date of Signanmre:__b = 2 32553 w

Theresa Merli, Director

Date of Signature:%/wu’ : 525/ AR08 EM—EM [»0)

Don Baylor, Directér




ATTEST:, /ol % . CITIZENS FOR PENNSYLVANIA'S

FUTURE

| | - | ,\' ,
'Rq,(&.«j—ﬂ-ﬁéo' By%\*ﬁm%\e

Title: o ' Title:

| (SEAL) o . Date of Signature: _6’25' o8 .

‘COMMONWEALTH OF PENNSYLVANIA
* NOTARIAL SEAL
JOHN A, KI;‘L!.Y, Note‘s’rg Public
- | Susquehanna Twp., Dauphin County
My Commission Expires Oct. 13, 2010




1 Jo [ ofeg
¥ LIEIHXH

wng2u KTP arE BUONFIUNIL0D KEI
#bwiens A7 GF 919 TuopeIEIUO> ay

"ELRE DU WSS FUORNALISOLDD /R0y "UOGRARMS G (WHLIR {8 [JOLTE 10y i WIHUNEY UOJREUBINCT SORSAY I8 JOUT 10 8 DAY VoRwRowss)

B £33 &= (553 * 200 e [ B H G 242

11 £ 2y Ej WE sEeY ez [0E 62 TSR]
z =3 3 =3 =3 C5% = FT v o002 ET 33 B g1 B3 & )
S4B L0 wyd WDk
) Sxuar mupaw eap| 2¥ns tvonil
n ] 1D joERT £l = e B D} 21 (13 1IED i
T — ve mepwun aipug| 7152 mon|
H g8 e I 1Y =3 B DEE  fosd (LI T (T 3 AR i
oo 50 ewwoa]
SUB 04 01D WoLv] 1168 40N
n [ out O ] B o 1Y 72 T 2 car i €cr T ETCI{TT) CECE R [T R e L () T G O Buprelg)
EL8 U010 ki) | 107 "auny
B, | TRuprl | TVEE | REgTai | LwowT TRep/Y | [VeuiT (Ao aiF [ T00 [ DWpmIT [ [2/ow) | (AERmly | (Asw) | (Repray | L1ow] | Renpal | Ve | (ReppaTy [ TUGw) [ Remay | 108wy | (hepa | (Bt | eaml [ 1) L
ssew | auop | enu | owon § ssuw | ouoy | asew | ouogy | wee | owon | sswp | suon | ssow | ouog | semw | ouop | ssep | touos | ssey | duso | ssaw | oouog | sse | oueg | st | ouso
AW DAY Pl DAY XYM DAY X¥i DAY XYW DAY KW DAY
He | ssemo R HO saL . . SS5L I N-THH 053 ) JUHYY MOTS a3Ak3g 3wy  3vo
. 106EEE0 "oy 1efald
PAORRY 230 W
8307 4 Aopy
EROUSA O BEYW ONY MO
dIHSNMOL ONC0d
v LISIHX3

V LIdIHXH




1Jo 1 98eq
d LIdIHXA

-

e TR

4 LIGIHXH




AGREEMENT

This Agreement is entered into this ___ day of June 2008, by and between Sanofi Pasteur
Inc. (“Sanofi Pasteur”), a Delaware corporation, Township of Stroud (“Stroud”), a Penusylvania
local government municipality, Borough of Stroudsburg (“Stroudsburg”), 2 Pennsylvania local
government municipality, Borough of East Stroudsburg (“East Stroudsburg”), a Pennsylvania
local government municipality, Brodhead Watershed Association (“BWA”), a Pennsylvania non-
profit corporation, and Citizens for Pennsylvania’s Future (“PennFuture”), a Pennsylvania non-

profit corporation (referred to below, collectively, as the “Parties” and, individually, as “Party”).

WHEREAS, Stroud, Stroudsburg, East Stroudsburg, BWA, PennFuture and certain
municipal entities intend to enter a Memorandum of Understanding (the “MOU”) memorializing
the terms and conditions upon which they agree to implement a comprehensive solution to the
wastewater disposal needs of Hamilton Township, Pocono Township, Stroud and Stroudsburg in
Monroe County, Pennsylvania;

WHEREAS, the terms of the MOU provide for the upgrade and expansion of the sewage
treatment plant now owned and operated by Stroud and Stroudsburg and the development by
Pocono Township of a sewage collection and transmission system so that Pocono Township may
be served by the plant;

WHEREAS, the terms of the MOU preclude Pocono Township from continuing to se-:ek
approval of a separate wastewater treatment plant, so long as the MOU project is proceeding
expeditiously;

WHEREAS, Sanofi Pasteur expected to be a customer of Pocono Township with respect
to the wastewater services that were to be provided by the Pocono Township wastewater
treatment plant;

WHEREAS, Sanofi Pasteur now expects to be a customer of Pocono Township with
respect to the wastewater services to be developed and provided in accordance with the MOU;

WHEREAS, Sanofi Pasteur is concerned that the switch from the Poconc_; Township
wastewater treatment plant project to the wastewater treatment plant project provided by the:
MOU may cause delay in the delivery of wastewater services;

WHEREAS, the projects specified in the MOU require various regulatory approvals,
which have not yet been obtained;

WHEREAS, pending receipt of the required regulatory approvals for the projects

specified in the MOU, Sanofi Pasteur belicves that it does not have adequate assurance of
wastewater service in order to plan future projects for the Sanofi Pasteur Swiftwater campus;
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WHEREAS, Sanofi Pasteur owns and operates a wastewater treatment plant at its
Swiftwater campus, which is authorized to discharge treated wastewater to Swiftwater Creek in
an amount up to 550,000 gallons per day (“gpd™) upon completion of a plant expansion,

WHEREAS, Sanofi Pasteur’s wastewater treatment plant was designed with a treatment
capacity of 950,000 gpd;

WHEREAS, in order to acquire adequate assurance of wastewater service in order to plan
future projects for the Swiftwater campus, Sanofi Pasteur intends to seek the regulatory

approvals required to increase its discharge of treated wastewater to Swiftwater Creek up to
900,000 gpd;

WHEREAS, as soon as the Pocono Township sewage collection and transmission system
and the wastewater {reatment services to be developed and provided in accordance with the
MOU (or by any other substantially similar municipal freatment system available at
comunercially reasonable rates for the arca served under the MOU) are authorized and become
available, and for so long as such services remain available, Sanofi Pasteur intends to utitize such
services for 350,000 gpd of wastewater generated at the Swiftwater campus;

WHEREAS, Stroud, Stroudsburg, East Stroudsburg, BWA and PennFuture understand
the need of Sanofi Pasteur for greater assurance of wastewater service in order to plan future
projects for the Sanofi Pasteur Swiftwater campus;

WHEREAS, Stroud, Stroudsburg, East Stroudsburg, BWA and PennFuture desire that
Sanoft Pasteur utilize the wastewater treatment services to be developed and provided in
accordance with the MOU (or by any other substantially similar municipal treatment system
available at commercially reasonable rates for the area served under the MOU) as soon as such
services are authorized and become available, rather than continuing any increased discharge to
Swiftwater Creek in an amount greater than the currently approved discharge up to 550,000 gpd;

NOW THEREFORE, in consideration of the foregoing, and in consideration of the
promises and conditional promises set forth herein, and for other good and valuable
consideration, the Parties, intending to be legally bound, hereby agree as follows:

1. Applications to Increase Discharge to Swiftwater Creek. Except as provided in
Section 7, Sanofi Pasteur agrees to request in all applications to increase its discharge to
Swiftwater Creek in accordance with this Agreement that the approval applied for contain an
appropriate abandonment provision that requires Sanofi Pasteur to abandon the increased
discharge to Swiftwater Creek, and to return to the terms and conditions of its current permits, if
and as soon as the Pocono Township sewage collection and transmission system and the
wastewater {reatment services to be developed and provided in accordance with the MOU (or by

any other substantially similar municipal treatment system available at commercially reasonable




rates) are authorized and have demonsirated functionality in accordance with regulatory

requirements for a period of six (6) months.

2. No Objection to Applications to Increase Discharge to Swiftwater Creek.
Except as provided in Section 7, and provided that Sanofi Pasteur satisfies the agreements set
forth in Section 1, Stroud, Stroudsburg, East Stroudsburg, BWA and PennFuture will not oppose
any application by Sanofi Pasteur for planning or regulatory approval of an increase in the
discharge of treated wastewater by Sanofi Pasteur to Swiftwater Creek in accordance with this
Agreement up to the amount of 900,000 gpd, including any application for approval by Pocono
Township, the Pennsylvania Department of Environmental Protection or the Delaware River

Basin Commission.

3. No Appeal of Permits or Approvals. Except as provided in Section 7, and
provided that Sanofi Pasteur satisfies the agreements set forth in Section 1, Stroud, Stroudsburg,
East Stroudsburg, BWA and PennFuture will not appeal any approval or permit issued by any
municipal body or regulatory agency authorizing an increase in the discharge of treated
wastewater by Sanofi Pasteur to Swiftwater Creek up to the amount of 900,000 gpd, including
any planning or regulatory approval or permit issued by Pocono Township, the Pennsylvania
Department of Environmental Protection or the Delaware River Basin Commission. Except as
provided in Section 7, and provided that Sanofi Pasteur satisfics the agreements set forth in
Section 1, any right of Stroud, Stroudsburg, East Stroudsburg, BWA or PennFuture to appeal any

such approval or permit is hereby waived.

4. No Representation of Other Parties. Except as provided in Section 7, and
provided that Sanofi Pasteur satisfics the agreements set forth in Section 1, Stroud, Stroudsburg,
East Stroudsburg, BWA and PennFuture will not advise or support any other person opposing
any application or appealing any approval or permit relating to an increase in the discharge of

treated wastewater by Sanofi Pasteur to Swiftwater Creek up to the amount of 900,000 gpd.

5. Non-Degrading Discharge. The application Sanofi Pasteur submits to authorize
an increase in the discharge of treated wastewater to Swiftwater Creek to an amount greater than
the currently approved flow of 550,000 gpd as contemplated herein will reflect a “non-

degrading” discharge in accordance with the regulations of the Pennsylvania Department of
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Environmental Protection, i.e., it will maintain and protect the existing water quality, and will
not reduce the water quality, of Swiftwater Creek, and will not rely on the “social or economic
Justification” (“SEJ”) as provided in the regulations of the Pennsylvania Department of
Environmental Protection. In the event that the Pennsylvania Department of Environmental
Protection rejects or denies the application submitted by Sanofi Pasteur for a “non-degrading”
discharge, or if Sanofi Pasteur determines that its existing wastewater treatment plant cannot
reliably achieve the effluent limitations or conftrols required for a “non-degrading” discharge,
then, subject to Section 7, Sanofi Pasteur retains the right to apply for increased discharge to

Swiftwater Creek on the basis of SEJ.

6. Limitation of Discharge When Municipal System Available. Notwithstanding
any approval if may obtain to increase the discharge of treated wastewater to Swiftwater Creek to
an amount greater than the currently approved flow of 550,000 gpd, Sanofi Pasteur will utilize,
up to a total amount of 350,000 gpd, the Pocono Township sewage collection and transmission
- system and the wastewater treatment services to be developed and provided in accordance with
the MOU. (or any other substantially similar municipal treatment system available at
commercially reasonable rates for the area served under the MOU) as soon as such services are
authorized and become available, and for so long as such services remain available, in lieu of

continuing to discharge to Swiftwater Creek in an amount greater than the currently approved

flow of 550,000 gpd.

7. Scope of Agreement and Reservations. Nothing in this Agreement shall limit the
right of Sanofi Pasteur in the future to seek approval of increased discharges of treated
wastewater fo Swiftwater Creek in amounts greater than 550,000 gpd (including approval based
on SEJ), provided that its commitment to utilize the municipal system for up to 350,000 gpd, as
provided in Section 6, has been satisfied or a municipal system as contemplated herein is not
available. Similarly, nothing in this Agreement shall limit the rights of Stroud, Stroudsburg, East
Stroudsburg, BWA and PennFuture to oppose any application for such subsequent future
increase, to appeal any approval or permit authorizing such subsequent future increase, or to
advise or support any other person opposing any application or appealing any approval or permit
relating to such subsequent future increase. Sanofi Pasteur agrees not to argue that the failure of

Stroud, Stroudsburg, East Stroudsburg, BWA or PennFuture to appeal any previous increase




bars, estops or in any way limits those parties from opposing any application for such subsequent
future increase, appealing any approval or permit authorizing such subsequent future increase, or
-advising or suppor’cing any other person opposing any application or appealing any approval or
permit relating to such subsequent future increase. Furthermore, the commitments by Stroud,
Stroudsburg, East Stroudsburg, BWA and PennFuture stated in Sections 2, 3 and 4 shall not
apply in the event that Sanofi Pasteur is permitted for increased discharge to Swifiwater Creek

on the basis of SEJ.

8. Final Agreement. This Agreement constitutes the entire agreement between and
among the Parties and it shall supersede all prior agreements and understandings between or
among the Partics with respect to the subject matter hereof. No representation or statement by a

Party, or any representative thereof, shall be binding unless it is stated herein.

9. Drafting by All Parties. All Parties to this Agreement acknowledge that each has
had an equal opportunity to participate in, and each has participated in, the drafting of this
Agreement.

10.  Modifications and Amendments. This Agreement may be modified or amended
only m writing and only if signed by a duly authorized representative of each Party. No

modification or amendment of this Agreement shall be binding unless in writing and so signed.

11.  Remedies. In the event of breach by either Party of this Agreement, the other
Party shall have the right to seek any remedy at law or equity.

12.  Attorneys’ Fees and Costs. In the event that a Party to this Agreement seeks
enforcement of this Agreement, or brings an action for breach of this Agreement, the prevailing
Party or Parties shall be entitled to recover all reasonable attorneys' fees and costs and expenses
related to the prosecution or defense of such action, unless the non-prevailing Party is

determined to have acted with substantial justification.

13. Failure of Enforcement. The failure of any Party to enforce its rights under this

Agreement in one instance shall not constitute 2 waiver of such rights in any other instance.




14, Severability. Any term or provision of this Agreement which is invalid or
unenforceable shall be ineffective to the extent of such invalidity or unenforceability without

rendering invalid or unenforceable the remaining terms and provisions of this Agreement.

15. Controlling Law. This Agreement shall be governed by, and construed and

enforced in accordance with, the laws of the Commonwealth of Pennsylvania.

16.  No Third Party Beneficiaries. Nothing in this Agreement is intended to benefit
any person or entity not a signatory to this Agreement, and the rights and remedies provided

herein shall only be enforceable by the party granted such rights under this Agreement.

7. Successors and Assigns. This Agreement shall be binding on and inure to the

benefit of the Parties and their successors and assigns.

18.  BWA Members Bound. The terms of this Agreement shall bind BWA as an
organization. The officers and directors thereof who have signed the Agreement also shall be

bound as individuals to the full extent of the Parties.

19.  Counterparts. This Agreement may be executed in counterparts, each of which
shall be deemed an original, but all of which together shall constitute but one and the same

instrument.

IN WITNESS WHEREOF, the Parties have executed this Agreement on the day and year

first above written.

Sanofi Pasteur Inc. Witness:

Frank A. Epifano o Name:
Vice President, Finance US

John Harrington Name:
Vice President, Site Services




Brodhead Watershed Association Witnesses:
(and members individually)

Dr. Jerilynn Jewett-Smith Name:
President

Frank Herting Name:
Vice President

Edie Stevens Name:
Treasurer

Theresa Merh Name:
Director

Don Baylor Name:
Director

Township of Stroud Witness:
Edward C. Cramer Name:
Chairman, Board of Supervisors

Borough of Stroudsburg Witness:
Kim M, Diddio Name:

President of Council




Borough of East Stroudsburg Witness:

Roger DeLarco Name:
Council President

Citizens for Pennsylvania’s Future Witness:
John Hanger : Name:
President and CEQ




